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Introduction to the Final Report

The two-part Conference Into the Future: The Agenda for Civil Justice Reform is
sponsored by the Canadian Forum on Civil Justice (the Forum), the Canadian Bar
Association (CBA) the Association of Canadian Court Administrators (ACCA), and the
Canadian Institute for the Administration of Justice (CIAJ). Part 1 of the Conference
was held in in Montreal from April 30 to May 2, 2006. Part 2 of the Conference will be
held in Toronto from December 7 to 8, 2006.

The Conference marks the 10-year anniversary of the publication by the CBA of the
Report of its Task Force on Systems of Civil Justice (the CBA Task Force Report).
The Report is available online at: www.cba.org (click on “Publications” on the sidebar,
then on “Report” and scroll down to “Free Downloads”). The CBA Task Force account
of the systems of civil justice in Canada as they stood in 1996 and its 53
recommendations provide a useful benchmark from which to assess developments
over the past decade and consider future reforms.

In conjunction with the Conference, the Forum undertook a Research Project to collect
information about developments since 1996 in systems of civil justice in Canada, gather
opinions about the appropriateness of the 1996 vision for the years 2006 and beyond
and canvass for ideas about the direction reform of the systems of civil justice in
Canada could or should take in the future.

The Research Project was conducted in three stages:

. In the first stage, ACCA Board members arranged for representatives from each
jurisdiction to report on developments in the civil justice system in their
jurisdictions by completing a “jurisdictional questionnaire”. The jurisdictional
questionnaire covered CBA Task Force recommendations 1-11, 13-31, 34, 36
and 37. It was distributed to each of Canada’s 10 provinces, 3 territories, the 3
federal courts and the Supreme Court of Canada (SCC). The results of Stage 1
were published in an Interim Report which was distributed at Part 1 of the
Conference Into the Future: The Agenda for Civil Justice Reform. In this, the
Final Report, those results are reproduced in the section headed “Stage 1.”

. In the second stage, “recommendation-specific questionnaires” were directed
to individual organizations or groups named in the Task Force recommendations
to perform certain tasks (e.g., the CBA, ACCA, the judiciary, Canadian Council of
Law Deans, law societies and the Canadian Centre for Justice Statistics). This
batch of questionnaires covered CBA Task Force recommendations 12, 15, 23,
26, 32, 33, 35, 36 and 38-53. Stage 2 completed the collection of information
about changes since 1996 that relate to the CBA Task Force recommendations.

. In the third stage, wide distribution was given to a questionnaire asking for ideas


http://www.cba.org

and opinions about the direction the systems of civil justice in Canada should
take in 2006 and Beyond. The “2006 and beyond questionnaire” built on the
foundational principles and philosophical premises which formed the basis for
the CBA Task Force recommendations. In all, 123 questionnaires were
distributed to governments, Chief Justices of every Court, the Canadian Bar
Association, Law Societies, the Association of Canadian General Counsel, law
school deans, legal aid organizations and public legal education bodies
throughout Canada, and to the Consumers Council of Canada. Of this number,
52 questionnaires representing a good cross-section of these constituencies
were completed and returned. The distribution package for the Stage 3
questionnaire included the Interim Report on the Stage 1 results.

The systems of civil justice in Canada are changing, of this there can be no doubt.
Despite its influential effect, the CBA Task Force cannot take credit for all of the
changes that have occurred. The process of reform is interactive. The Task Force
studied reforms that had been introduced or were being considered in civil justice
systems within and outside Canada. For example, by 1996, Saskatchewan, early off the
mark, was already offering mediation as an alternative to trial. Two provinces, Ontario
and British Columbia, were conducting their own civil justice system reviews. Major
jurisdictional initiatives continue to be taken, and the CBA Task Force Report and
recommendations — together with other choices, events and influences within a
particular jurisdiction — are considered in this connection. Examples here include:
Quebec, which introduced the first round of reforms to its Code of Civil Procedure in
2003 and is now working on the second phase; Alberta and Nova Scotia, where law
reform commissions are currently working on major rewrites of their rules of court; and
the Yukon, which is writing its own rules of court (historically, the Yukon has relied on
the British Columbia rules).

A great deal has been accomplished over the past decade, but the systems of civil
justice in Canada still attract both public criticism and concern from within the civil
justice community. The question we must face is: what should be the focus of reform in
2006 and Beyond?.Responding to this question will be the challenge for participants in
Part 2 of the Conference Into the Future: The Agenda for Civil Justice Reform.

The Forum wishes to thank all of the persons who took the time to complete the
Research Project questionnaires. Completion was no small feat. The questionnaires,
particularly those for Stages 1 and 3, were lengthy and demanding. The willingness of
so many players in Canada’s civil justice systems to participate in the Research Project
is strong evidence of the commitment of the civil justice community to undertake reform
in the interest, and for the benefit, of all members of Canadian society.

The reports on the results in Stages 1, 2 and 3 of the Research Project follow this
Introduction.



Stage 1

The report on Stage 1 is based on the information that jurisdictions have provided about
themselves in response to the “jurisdictional questionnaire”. These results were first
published as the Interim Report on the Jurisdictional Questionnaire and distributed to
the participants in attendance at Part 1 of the Conference Into the Future: The
Agenda for Civil Justice Reform held in Montreal from April 30 to May 2, 2006.

ACCA Board members arranged for the completion of the jurisdictional questionnaire
by representatives from each of Canada’s 10 provinces, 3 territories, 3 federal courts
and the Supreme Court of Canada. The jurisdictions responded, in a relatively short
time, to the large number of questions posed. The questionnaire was distributed in mid-
February. By early April, all but three jurisdictions (Nunavut, New Brunswick and the
Supreme Court of Canada) had responded by completing the questionnaire. Nunavut is
concentrating on building a new court house; responses from New Brunswick and the
Supreme Court of Canada remain pending.

For each CBA Task Force recommendation, the jurisdictional questionnaire asked:
whether the recommendation had been implemented (fully or partially) or not
implemented (implementation being considered, not considered or rejected); and, if
implemented, the authority for the implementation (e.g., rule, practice directive, statute
or other provision), a description of highlights of the provision, and other comments.
The Forum will use the results to build a database of information that will be available to
assist jurisdictions with future reforms, among other uses. All going well, this data-
gathering process will be repeated periodically, perhaps at two or three year intervals, in
order to track changes and maintain currency.

The discussion in the Stage 1 report is organized around six of the themes' put forward
in the CBA Task Force Report: creating a multi-option civil justice system; reducing
delay through court supervision of the progress of cases; reducing costs and increasing
access; appellate reform; improving public understanding; and managing the courts of
the twenty-first century. Those responding have made different choices about the
amount of detail to give about reforms in their jurisdictions. Over time, as jurisdictions
contribute additional information to the database and as the questionnaire is refined for
use in future years, greater consistency in detail can be expected.

A wealth of information has been amassed. It is not possible within the compass of this
report to include all details of the information provided in the questionnaire responses.
Discretion has been used in the selection of the examples that illustrate the content of
various reform initiatives. The Forum is giving thought to various means of further

The Final Report will discuss the CBA Task Force recommendations on other themes, such as
the role and responsibilities of the legal profession and an increased focus on systems of civil
justice in Canada. These themes are covered in the questionnaires for Stages 2 and 3.
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disseminating the information gathered, for example, in articles in its publication News
& Views on Civil Justice Reform, the publication of a book on Canada’s evolving civil
justice systems, and an online database of the questionnaire responses.

An effort has been made to stay true to the language used in the responses to the
jurisdictional questionnaire, at times by reproducing the exact words, at other times by
closely paraphrasing them.

The Chart appended to the Stage 1 report (Appendix A) records the authorities cited,
state of implementation and the year of commencement of any initiative reported. In
some instances, respondents have responded separately for different courts or
programs, and the Chart reflects this. Sometimes “full” implementation refers to a
particular court or program, and not to implementation of the recommendation in all of
its aspects.

First Theme: Multi-Option Civil Justice System

Task Force Recommendations 1 to 3 promote the idea of creating a multi-option civil
justice system. The multi-option theme focuses on the inclusion, within the civil justice
system, of methods of dispute resolution that are alternative to traditional litigation and
ultimate determination by a judge. The alternative methods should be non-binding,
leaving resolution to agreement by the parties to the dispute, and available both early in
the court process and post-discovery. The parties should be under an obligation to
consider using alternative processes to resolve the dispute.

A. Early and Post-Discovery Non-Binding Dispute Resolution
(Recommendation 1)

RECOMMENDATION 1:

Every jurisdiction

(a) make available as part of the civil justice system opportunities for litigants to use non-binding dispute resolution
processes as  early as possible in the litigation process and, at a minimum, at or shortly after the close of pleadings
and again following completion of examinations for discovery;

(b) establish, as a pre-condition for using the court system after the close of pleadings, and later as a pre-condition for
entitlement to a trial or hearing date, a requirement that litigants certify either that they have availed themselves of the
opportunity to participate in a non-binding dispute resolution process or that the circumstances of the case are such that
participation is not warranted or has been considered and rejected for sound reasons; and

(c) Ensure that individuals involved in helping litigants in non-binding dispute resolution processes have suitable
training and support to carry out this function.

IMPLEMENTATION POINTS:

— Providers of dispute resolution services could include court personnel, judges, the private sector, or a combination of
these.

— Dispute resolution services could be court-annexed, provided by the private sector, or some combination of these
two.

— Consideration to be given to issue of how these services are to be funded.




The jurisdictional responses disclose much activity on the multi-option front. Of the 14
reporting jurisdictions, 8 jurisdictions report full or partial implementation (in most
instances, full); two other jurisdictions are considering implementation. Most of the
innovations post-date 1996. Non-binding dispute resolution processes are not viable in
the Tax Court of Canada (Tax Court) because the Minister of National Revenue lacks
authority to enter into compromise settlements.

1. Range of options

The processes put in place for dispute resolution vary from jurisdiction to jurisdiction.
Court-connected processes tend to offer mediation, typically interest-based. The
dispute resolution may be facilitated by persons drawn from the private sector and
placed on a roster (e.g., mandatory mediation in Ontario; mediation in Alberta small
claims and the Queen’s Bench pilot project), by public sector employees (e.g.,
mediation services in Saskatchewan) or senior lawyers (e.g., mediation of child custody
or support order variations in Alberta). Often a dispute resolution option commences
with a pilot project in one or two court centres, then expands to other centres.

The dispute resolution options being introduced may be available or required in the
general civil justice system or for certain types of dispute. Family law matters and small
claims are often identified. Ontario has a separate rule for contested estates, trusts and
issues of legal incapacity to make decisions. Ordinarily, provision is made for
exemption, usually by court order on application by a party, from any requirement to
use a dispute resolution option (e.g., British Columbia, Ontario, Alberta).

Recommendation 1(a) calls for the use of dispute resolution options on two occasions —
one early in the litigation process (at the close of pleadings) and the other later in the
process (post-discovery). Many jurisdictions expect a dispute resolution option
(mediation) to be used early in the litigation process. Courts in some jurisdictions
mandate front-end conferences with a judge (e.g., small claims in Alberta). Post-
discovery, jurisdictions tend to place greater reliance on conferences with a judge.
These conferences are known by assorted names (e.qg., pre-trial conference, settlement
conference, judicial dispute resolution conference, and so forth). Generally, jurisdictions
have not imposed a requirement to use dispute resolution options at two points in time
— early in the proceeding and again post-discovery.

2. Mandatory or voluntary use

Some jurisdictions mandate the use of certain programs (e.g., early mandatory
mediation in five designated judicial centres in Saskatchewan; early mandatory
mediation of most case-managed actions in Ottawa, Toronto and Windsor; certain
family law programs in Alberta). Other jurisdictions hold fast to the principle of voluntary
use (e.g., Quebec with the exception of mandatory attendance at an information
session in family law matters). Mandatory participation may be systemic (e.g., Ontario
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mediation program), initiated by one party by the delivery of a notice to mediate (e.g.,
British Columbia Supreme Court and Provincial Court; civil mediation pilot project in
Alberta Court of Queen’s Bench) or court-ordered in an individual case. In Alberta, in
the superior court, two pilot programs mandate the use of dispute resolution options for
certain family law issues. In contrast, in the provincial court, small claims matters are
systemically screened for mandatory mediation; once selected, the parties must
participate or obtain a court order exempting them.

3. Judicial involvement

As will be seen in the discussion of the Second Theme, the CBA Task Force called for
greater involvement of the judiciary in the management of civil litigation. Partly in
consequence of this involvement, judges have come to assume a greater role in both
encouraging and facilitating settlement. At conferences with the parties, judges explore
the possibility that the parties may be able to reach agreement without going to trial,
encourage the use of the dispute resolution options, and even facilitate settlement
discussions between or among the parties. In some jurisdictions, these conferences
operate as an extension of pre-trial conference rules which pre-date 1996. Initially, a
pre-trial conference was held late in the proceeding, prior to trial, for the purpose of
readying the case for trial. Later, the rules were revised to include canvassing the
possibility of settlement (e.g., Ontario, Alberta, Saskatchewan). In Alberta, a pre-trial
conference now may be held at any stage in the proceeding.

In a growing trend, some jurisdictions provide for a judicial role in facilitating dispute
resolution by scheduling judicial time for this function (e.g., Alberta, Manitoba, the
Federal Court). Judicial dispute resolution at the appellate court level may also be
available in some jurisdictions (e.g., Quebec, Alberta). In Quebec, mediation is
generally the preserve of the judiciary both at trial and at appeal; however, accredited
mediators handle family law matters and small claims.

The mingling of the roles of case management, settlement facilitation and adjudication
is more pronounced in provincial small claims courts than in the superior courts. In
contrast, in the superior courts, a judge who participates in case management or
settlement facilitation usually does not conduct the trial.

4, Costs

Some dispute resolution options are government-funded and may be taken up at no
cost to the litigants (e.g., small claims mediation in Alberta, a 3-hour mediation session
in Saskatchewan). More commonly, the costs of using a dispute resolution option fall on
the parties (e.g., mandatory mediation in Ontario). Provision may be made to subsidize
the costs of low income litigants. An advantage claimed for the role of judges in
facilitating settlement is that the civil justice system absorbs the costs.
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5. Certification of use

Recommendation 1(b) proposes that litigants be required to certify either that they have
availed themselves of the opportunity to participate in a non-binding dispute resolution
process or that the circumstances of the case are such that participation is not
warranted or has been considered and rejected for sound reasons. This requirement
would operate as a pre-condition for using the court system after the close of pleadings,
and later as a pre-condition for entitlement to a trial or hearing date.

The jurisdictions say little about the requirement for certification. Under Ontario’s
simplified procedure, the party who sets an action down for trial must certify in the
notice of readiness for pre-trial conference that there was a settlement discussion. In
situations where mandatory use of an option is systemically imposed, the system
controls may remove the need for individual certification. Certification is inconsistent
with the philosophy of jurisdictions that take a wholly voluntary approach to the use of
dispute resolution options (e.g., Quebec).

6. Training of facilitators

Recommendation 1(c) asks jurisdictions to ensure that individuals involved in helping
litigants in non-binding dispute resolution processes have suitable training and support
to carry out this function. This requirement is dealt with in the responses to
Recommendation 36.

British Columbia

Supreme Court: Notice to Mediate Full
Notice to Mediate regulations under:
Motor Vehicle Act, 199819992001
Homeowner Protection Act, and
Law and Equity Act

Family justice counsellor 1999
Family Court Rules, Rule 5

Parenting After Separation
Ministry policy

Provincial Court: Court Mediation Program 1996
Small Claims Rules, Rule 7.2

Provincial Court: Notice to Mediate 2005
Small Claims Rules, Rule 7.23

Alberta Implemented Year

Provincial Court; Pretrial Conference Full 2001

Provincial Court Act, R.S.A. 2000, c. P-31, ss. 64, 65, and 66
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Provincial Court; Civil Claims Mediation Program
Provincial Court Act,, ss. 65 and 66;
Mediation Rules, Alta. Reg. 271/97

Partial

1998 (Edmonton
& Calgary)

2006 (Lethbridge
& Medicine Hat)

Court of Queen’s Bench: Judicial Dispute Resolution Process Full mid-1980s
Guidelines for Judicial Dispute Resolution, Court of Queen's
Bench of Alberta Consolidated Notices to the Profession.

Court of Queen’s Bench; Civil Mediation Program Partial (pilot 2005 (Edmonton
Civil Practice Note "11", Court Annexed Mediation, effective project) & Lethbridge)
September 1, 2004

Court of Queen’s Bench: Dispute Resolution Officers (DRO) Partial 2002 (Calgary)
Family Practice Note No. 9

Court of Queen’s Bench: Child Support Resolution Officers Partial 2002

(CSRO) (Edmonton)
Practice Directive by the Chief Justice

Provincial Court and Court of Queen’s Bench: Family Justice Full 2005

Services Mediation (program
Family Law Act November 1, 2005 commenced in

s. 5, Duty of Lawyer early 1970s,

s. 97, Dispute Resolution transferred to
Alberta Justice
in 2000)

Court of Appeal: Judicial Dispute Resolution (JDR) Full 2004
Court initiative

Children’s Services Mediation Pilot Partial 2005
Child, Youth and Family Enhancement Act, s. 3.1, Alternative
Dispute Resolution

Court of Queen’s Bench: Family Law Pretrial Conferences Full 2003
Family Law Practice Note “5”

Saskatchewan

Dispute Resolution Office 1988
Established to provide and encourage the provision of dispute
resolution/mediation services to the public

Mediation Full 1995 (pilot in 2
The Queen’s Bench Act, Part VII, s. 42 judicial centres,

now in 5 judicial
centres)

Pre-Trial Conferences Full 1978, revised
Rules of the Court of Queen's Bench for Saskatchewan, Rule 1988
191 and Practice Directive No. 4

Provincial Court: Case Management Conferences in Small Claims Full 2006

Matter
The Small Claims Act, s. 7.1
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Manitoba

Judicial Assisted Dispute Resolution (JADR) Partial
Notice to the Profession
Ontario
Superior Court of Justice: Mandatory Mediation Partial 1999 (Toronto,

Rules of Civil Procedure, Rule 24.1 (civil, case managed
actions)

Rule 75.1 (contested estate matters)

Expansion to
additional sites
is under
consideration

Ottawa)
2002 (Windsor)

2006

Superior Court of Justice: Pretrial Conferences
Rules of Civil Procedure, Rule 50.01

pre-dates 1996

Quebec
Judicial Dispute Resolution Full 2003
Code of Civil Procedure of Quebec (abbrev. CCPQ),
R.S.Q., ch. C-25, Rules 151.14-151.22, 508.1, 814.3-
814.14 and 973
Family Law Matters
Mandatory attendance at one information session
Small Claims
Voluntary mediation by accredited mediators
Nova Scotia
Practice Memoranda (PM) 5 and 27
Prince Edward Island
Not implemented
Newfoundland & Labrador
Not Implemented
Northwest Territories
Under
consideration
Yukon
Small Claims Court Full 1995
Small Claims Court Regulations, Regs. 39-44
Supreme Court: Judicial Dispute Resolution Partial Unknown

Supreme Court Rules, Rule 35

Certification Requirement

Not Implemented
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Federal Court

Judicial Dispute Resolution Conference
Federal Courts Rules, Rules 386-391

Feder