




















can fall into a variety of categories, but if they bear no discernable characteristic (i.e. if
they are not a bank, a real estate company, etc.), they fall into the other business category
reported in model 1. Because the business category is a “catch-all” it provides little
interpretive quality. The “professional” category, conversely, provides some interesting
insight. The model reveals that when there is at least one party to the dispute that is a

“white collar professional”, the dispute is less likely to result in a creative resolution.

2.4. Further Considerations

While several of the explanatory variables bear a statistically significant impact
on the overall creativity of the mediated agreement, none of the variables appear to bear a
substantially large impact. In fact, the model serves only to predict approximately 5 to 22
percent of the variation in creativity. This means that the majority of the variability in
creativity remains unexplained. There are several possible explanations for this: (1) that
further information should be collected to determine the causes of creativity of mediated
agreements; (2) that further more sophisticated statistical manipulation would unveil the
underlying causes of creativity; or most importantly (3) that the creativity of mediated
agreements is primarily caused by the individual litigants themselves. This reveals an
area for further research: the individuals themselves. While the collection of individual
information likely poses privacy problems, it would provide interesting insight into the

factors contributing to the overall creativity in mediations.
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Part 3: Concluding Remarks

The results of this analysis offer insight into the factors related to the creativity of
mediated agreements. This study has been limited by the availability of data, insofar as it
has only considered variables related to the agreement itself and to the mediator'®. There
is no information relating to the parties to the dispute — factors that likely bear a
significant impact on the creativity of mediation. This study is, however, of interest for
several reasons. First, it demonstrates that mediated agreements are more creative than
judgments. This is an important result, as it supports the claims made by those
advocating mediation as a creative alternative form of dispute resolution. Second, while
the variables presented have not predicted a substantial degree of the variability in the
creativity of mediated agreements they have identified some very interesting
relationships. The skill set of mediators (including their training and background) is
important. The characteristics of the mediator can bear an impact on the creativity of the
mediation. Further, the characteristics of the mediation itself bear an impact. The length
of time, parties present, and location of the mediation can be contributing factors to the
degree of creativity. Third, it reveals a finding that creativity is extremely difficult to
predict. It is likely more a function of the individual parties’ situations, approaches and
mindsets. Finally, this research indicates the potential value in future research on this
topic. The continuous and increasing collection of data relating to mediations will allow
us to further examine the creativity of mediation, and could potentially allow

policymakers to enhance the degree of creativity in mediation.

' As pointed out previously, the study would also benefit from additional data on the mediator
characteristics.
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S. Appendix

MediationType

Mediation Type Name Mandatory Mediation‘d
Referred by Judge RULE 7.2 Yes
Notice to Mediate Both RULE 7.2 No
Notice to Mediate Defendant RULE 7.2 T No
Notice to Mediate Claimant RULE 7.2 1 No
Mandatory Other RULE 7.2 B ; Yes
Mandatory Construction RULE 7.2 Yes
Referred by Judge PRACTICE DIRECTION “  Yes
Conf. Referral PRACTICE DIRECTION : Yes
Voluntary Both PRACTICE DIRECTION ; No
Voluntary Claimant PRACTICE DIRECTION | No
Voluntary Defendant PRACTICE DIRECTION | No

t

Mandatory Construction PRACTICE DIRECTION|

Mandatory Other PRACTICE DIRECTION





