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noble, troubled man who can learn to love, which we can all easily understand, rather
than a fallible, conflicted genius struggling with a severe mental disorder, which we can
not), so must adjudicative processes, if we follow Nader and Fiss’ logic. But judicial
ideals shift only slightly less often than cultural ones. Only two decades ago, our ideal of
“equality” according to the Supreme Court of Canada meant that a legislative regime that
effectively discriminated against women based on pregnancy was acceptable because

such inequality was created by “nature.”®

While mediated resolutions have often drawn criticism and distrust,’’ such responses are
frequently based on assumptions about the public interest that are not always supported
by the real-life needs of individuals. As Menkel-Meadow argues, negotiation in a
settlement process is not unprincipled or undemocratic, but often a more just and
equitable result. In her view, settlement offers the opportunity to craft solutions that are
not mere compromises, but rather, “greater expression of the variety of remedial
possibilities in a postmodern world.”® In essence, this is an argument that explicitly
moves mediation away from binary, rule-based legal processes and the expectations of
cinema, and towards the tolerance of ambiguity and multiple resolutions found in
novelistic storytelling. Menkel-Meadow correctly understands the differences between
wﬁat she terms “settlement facts” and “adjudicative facts,” and how these are, in essence,

components of different types of storytelling.”

% Bliss v. Attorney General of Canada (1978) 92 D.L.R. (3d) 417 at 422.
%7 See e.g. Luban, supra note 20; Fiss, supra note 53; Nader, supra note 32.
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If ADR and mediation are to bring about a fundamental “shift” in how we as a society
deal with conflict, then we must begin to pay close attention to the ways in which
participants in such processes expect to have their stories told, and heard. In a culture that
privileges visual narratives, and which often distrusts language-based storytelling, it is
essential that we understand the assumptions about narrative that parties may bring to
alternative dispute resolution processes. People may leave their legal baggage behind, but

they never lose their expectations.

The way we tell stories goes to the very heart our lives. It shapes our perceptions of what
is right and wrong more powerfully than any judicial decision will ever do. But as any
mediator knows, individual human stories are also more open to change and evolution
than are narrative paradigms. Mediators must be careful not to “rewrite” people’s
conflicts for the “big screen” of litigation, and instead allow parties to make their own
determinations of what their stories mean when juxtaposed against those of others. In
recognizing this, we must begin to realize that justice does not always require a
translation — in fact, in many cases, it requires that we just listen, and allow for response,

instead.

%8 Menkel-Meadow supra note 48 at 2674-77. See also Julie McFarlane’s discussion of “value-added”
outcomes in Dispute Resolution: Readings and Case Studies (Toronto: Emond Montgomery, 1999) at 596-
97.

*® Menkel-Meadow, ibid. at 2685.



