


























































29

noble,troubled manwho canlearnto love,whichwecanall easilyunderstand,rather

thana fallible, conflictedgeniusstrugglingwith a severementaldisorder,whichwecan

not), somustadjudicativeprocesses,if we follow NaderandFiss' logic. Butjudicial

idealsshift only slightly lessoftenthanculturalones.Only two decadesago,our idealof

"equality" accordingto theSupremeCourtof Canadameantthata legislativeregimethat

effectivelydiscriminatedagainstwomenbasedonpregnancywasacceptablebecause

suchinequalitywascreatedby "nature.''56

While mediatedresolutionshaveoftendrawncriticism anddistrust,57suchresponsesare

frequentlybasedonassumptionsaboutthepublic interestthat arenotalwayssupported

by thereal-lifeneedsof individuals.As Menkel-Meadowargues,negotiationin a

settlementprocessis notunprincipledor undemocratic,but oftenamorejust and

equitableresult.In herview, settlementofferstheopportunityto craft solutionsthatare

notmerecompromises,but rather,"greaterexpressionof thevarietyof remedial

possibilitiesin apostmodemworld.''58In essence,this is anargumentthatexplicitly

movesmediationawayfrom binary,rule-basedlegalprocessesandtheexpectationsof

cinema,andtowardsthetoleranceof ambiguityandmultiple resolutionsfoundin

novelisticstorytelling.Menkel-Meadowcorrectlyunderstandsthedifferencesbetween

whatsheterms"settlementfacts"and"adjudicativefacts,"andhow theseare,in essence,

componentsof differenttypesof storytelling.59

56Bliss v. Attorney General of Canada (1978) 92 D.L.R. (3d) 417 at 422.
57See e.g. Luban, supra note 20; Fiss, supra note 53; Nader, supra note 32.
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IfADR andmediationareto bringaboutafundamental"shift" in howwe asasociety

dealwith conflict, thenwemustbeginto paycloseattentionto thewaysin which

participantsin suchprocesses_ to havetheir storiestold, andheard.In a culturethat

privilegesvisualnarratives,andwhichoftendistrustslanguage-basedstorytelling,it is

essentialthatweunderstandtheassumptionsaboutnarrativethatpartiesmaybringto

alternativedisputeresolutionprocesses.Peoplemayleavetheir legalbaggagebehind,but

theyneverlosetheir expectations.

Thewaywe tell storiesgoesto thevery heartour lives.It shapesourperceptionsof what

isright andwrongmorepowerfullythananyjudicial decisionwill everdo.But asany

mediatorknows,individualhumanstoriesarealsomoreopento changeandevolution

thanarenarrativeparadigms.Mediatorsmustbecarefulnot to "rewrite" people's

conflictsfor the"big screen"of litigation,andinsteadallowpartiesto maketheir own

determinationsof whattheir storiesmeanwhenjuxtaposedagainstthoseof others.In

recognizingthis, wemustbeginto realizethatjusticedoesnotalwaysrequirea

translation- in fact, in manycases,it requiresthatwejust listen, and allow for response,

instead.

58Menkel-Meadow supra note 48 at 2674-77. See also Julie McFarlane's discussion of"value-added"
outcomes in Dispute Resolution. Readings and Case Studies (Toronto: Emond Montgomery, 1999) at 596-
97.
59Menkel-Meadow, ibid. at 2685.


