








































interests.While novelscreatetheir ownexpectations,convergenceor catharsisis not

requiredasamatterof form.Thereis usuallynoobligatoryscenein novels.
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Theseinherentsimilaritiesbetweentheliterary andmediationprocessesmayexplainwhy

writers andartistshaveoftenbeenreferredto as"mediatorsof experience.''4°Even

literarycriticism hasbegunto explorethewaysin which authorssuchasJamesJoycecan

beseento engagein "mediation" - in onecasedefinedastheattemptto "makethe

ordinaryandinsignificantthemediumof feelingandmeaning.''41

Comparedto visualculture,traditionalliterarystorytellingclearlyplaysamore

peripheralrole in societytoday,both in popularityandinfluence.However,thewaysin

whichpostmodernwritershavedevelopedcertainliteraryformsis particularlyintriguing

giventhewaysin which it hasdistinguisheditself from manyof theconventionsof

cinematicnarratives- and,therefore,legal storytelling. In recent years, the innovative

use of the literary memoir form by young writers such as Dave Eggers and the increased

popularity of the genre itself 42 reveals an interest in techniques that may be considered

more "mediative" than cinematic. In such works as Eggers' best-selling A Heartbreaking

Work of Staggering Genuis, 43 authors show an almost-obsessive interest in discussing

everythin,_ in their experience, often in unexpected and unpredictable ways.

40As an example, the curator of a recent major art exhibition discussed how the show asks "how do artists
mediate our experience of the mechanical world." See Robin Laurence, "Mechanical Thinking," The

Georgia Straight, February 7-14, 2002.
4_See e.g. David Weir, James Joyce and the Art of Mediation (Ann Arbor: U of Michigan P, 1996) at 8.
42See Dana Goodyear, "I, Me, Mine," The New Yorker, February 11, 2002 at 17.
43Dave Eggers, A Heartbreaking Work of Staggering Genius, (New York: Simon & Schuster, 2000).
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A Hearbreaking Work, for example, might be summarized as Eggers' account of the

years in which he raised his younger brother after their parents both died when Eggers

was twenty-one. Yet what the book is about is virtually indescribable - it is equal parts

about grief, family, young adulthood, friendship and popular culture, among other things.

In telling his story, Eggers jumps around in time, frequently shifting tense and voice, and

includes made-up discussions with people in his life and even explicit descriptions of

how he is writing the book. There is a conflict that drives his story, as well as a form of

resolution, but it could only be said to have been accomplished through a dialogue with

the reader. In her book Swing Low: A Life, 44 Miriam Toews tells the story of her father's

life, including his struggle with depression and suicide, from his point of view,

developing a different kind of dialogue in the process. These works and others

demonstrate an implicit belief in the ability of discussion and dialogue to address

interests, ideas, and issues that traditional storytelling often marginalizes. They

demonstrate why, especially in our visual media-bombarded culture, we need such

storytelling more than ever to mediate important experiences to others.

Narrative Mediation

An increased interest in storytelling through mediation itself is perhaps best evidenced by

Winslade and Monk's Narrative Mediation.45 Combining many of the postmodem

concerns of many of the social sciences with their experiences in mediation, Winslade

and Monk's book articulates what they call a "new approach to mediating conflict," one

44Miriam Toews, Swing Low: A Life (Toronto: Stoddart, 2001).
45Winslade and Monk, supra note 3.
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thatfocusesonstoryasa"versionor constructionof eventsratherthana setof facts. ''46

In the words of the authors, Narrative Mediation aspires to deconstruct the

"epistemologies underpinning the problem-solving interest-based models" and instead

apply an alternative approach, one that challenges traditional discourses of the

storytelling that is first established by parties. The authors outline many suggested

techniques, including ways in which to "open up space" in conflict-saturated stories,

challenging what they term "entitlement discourse," and "disarming" conflict through

"deconstructive listening."

Narrative Mediation vividly illuminates how literary-oriented concerns - breaking down

polarities and encouraging multiplicity and complexity, for instance - can be practically

utilized in a mediation context to help resolve conflict. However, in focusing on the need

for mediators to help shape the storytelling process, Winslade and Monk curiously, and

perhaps unconsciously, implant nearly the entire paradigm of cinematic storytelling into

the mediation model:

First, a good story must have a story line. This implies a coherent

series of plot events that hang together rather than a random
collocation of chance happenings. The story needs to be

plausible as a story, not just to the mediator but to the disputing

parties as well. This suggests a careful crafting process that
sustains a certain level of suspense so that the participants in the

story are drawn forward toward some sense of denouement.

For such narrative momentum to be sustained, the protagonists in

the story need to be challenged to develop characterizations that

fit the story and yet still honour their histories. These
characterizations may well be foreshadowed by previous events

in the parties' lives. Indeed, the discovery of unique outcomes
and the making of meaning about those outcome are key steps in

the crafting of an alternative story, but such snippets of story do
not constitute works of art in themselves. What they foreshadow

46Ibid. at 140.
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needsto bedeveloped.Thepastisaresourceonwhichtodraw
for thisdevelopment.Butthedevelopmentsmustcomeforward
intothepresentandprojectafuturein orderfortheplot
momentumtobeplausible.

A storyalsorequiresthematicconsistency.A mediatorwhois
awareofthisneedshouldattendtothedevelopmentof key
themesin thebuildingofmomentumforthecounterplottothe
conflictstory.Thesethemesshouldexpressthepreferencesof
thepartiesforthepathforward.Theyshouldalsoserveas
counterpointstothethemesof conflictanddisharmony(orthe
like)thathavebeenfeaturedin thepreviouslydominantstory.
Forexample,themessuchasequity,agreement,cooperation,or
respectmaybefeaturedandwovenintotheplotdevelopments
thataretakingplace.In arecentmediationaboutaconflict
amongmembersof aschoolboard,theideaof workingtogether
asateamemergedasathemethattheparticipantspreferredasa
futurefocusfortheirwork.Thechallengethenwasto seekout
expressionsofthisthemein theplotdevelopmentsthat
followed.47

ForthereasonsI havediscussedearlier,it seemsclearthatadoptingsuchanapproach

wouldbetantamountto turningamediationintoatrial. WinsladeandMonk fail to see

how developingconstructivemomentumin amediationdoesnotnecessarilyrequirea

"coherentseriesof plot events,"nor "thematicconsistency."Storiesdonothaveto be

"crafted"- guided,perhaps,butnotcarefullycraftedsoasto createa"denouement."

Suchanapproachmight impair theability of partieswhoseinterestsdon't need to

coalesce into more traditional narratives with cause and effect, suspense, and closure.

Furthermore, it runs contrary to the underlying rationale of consensus. To encourage all

parties to see the dispute as the same story, with the same "theme," might eliminate

agreements being reached where the parties desire fundamentally different things. As

Carrie Menkel-Meadow and others have argued, criticism of mediated settlements is

often based on the mistaken assumption that all parties value the same thing equally,

47 [bid. at 182.



whereas negotiated settlement can often actually allow the full representation and

expression of interests and needs that maximize party's goals. 48
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There are other problems with Winslade and Monk's conception of the role of

storytelling in mediation. Many of the chapters in their book focus on ways in which a

mediator might "deconstruct" the stories of one person so that they may see their interests

in a different light. While this is a necessary skill for any mediator, trained mediators,

particularly those working in a legal context, must be careful not to be "correcting,"

rather than "deconstructing," parties' narratives. A mediator who brings in an__n_yagenda

into the mediation session, such as challenging the notion of "patriarchal entitlement"

(one of the sections of their book), risks becoming, and being seen as, an adjudicator of

interests. 49 Furthermore, privileging one narrative over another through value-laden

concepts, no matter how socially important, may cause the actual interests of parties to be

reconstituted as legal rights. It may also force the unnecessary convergence of different

narratives, where all parties "agree" with the same story- a conclusion that is an

adjudication, rather than organic settlement.

There is an important difference, after all, between recognizing the interests and needs of

another party in a dispute, and being told to understand those interests by the mediator.

The larger goals of moral growth and personal transformation through mediation, as

discussed by Bush and Folger, stem from the former, and are threatened by the latter. In

their view, a mediation model where conflicts become opportunities for moral

48Carrie Menkel-Meadow, "Whose Dispute is it Anyway: A Philosophical and Democratic Defense of
Settlement (In Some Cases) (1995), 95 Georgetown Law Journal 2663 at 2672-73.
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developmentcanonly beachievedby strengtheningone'scapacityfor "experiencingand

expressingconcernandconsiderationfor others,especiallythosewhosesituationis

'different' from one's own.''5°It mightbearguedthatsuchanapproachis intrinsically

literary or novelistic- aiderall, whatareAnna Karenin, Great Expectations, or The

Catcher in the Rye but novels about personal growth and transformation? 51

Consequences and Conclusions

After discussing the coercive nature of certain types of storytelling in requiring

resolution, it is with some awkwardness that I conclude this paper with recommendations.

First, however, I would like to make it clear that I am not advocating that mediation

storytelling provides an intrinsically better form of dispute resolution process for all

disputes, but rather, that the expectations of mediation participants - formed largely from

popular conceptions of cinematic and legal storytelling - must be accommodated for a

session to realize its potential.

I do believe, however, that the literary nature of mediation storytelling does provide

opportunities for resolving conflicts that may not be possible in a traditional litigation

context. In this sense, characterizing mediation as novelistic is only truly useful as a

pedagogical tool, rather than as practical technique. Hopefully, it encourages practitioners

to see possibilities inherent in the process, and to avoid recasting stories into the

potentially more limiting form of cinematic and legal storytelling structures.

49See in particular the entire chapter entitled "Entitlement," Winslade and Monk, supra note 3 at 94-115.
5oRobert Bush and Joseph Folger, The Promise of Mediation (San Francisco: Jossey-Bass, 1996) at 81-83.
5_This is admittedly a pretty obvious attempt at justifying my title.
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There are also many practical considerations for mediation practitioners - both lawyers

and mediators -which stem from these distinctions. If participants in mediation do not

have their own cultural story-telling assumptions acknowledged, expectations will not be

fulfilled, and the process may break down. For instance, someone who expects "crisis" or

"climatic" resolution may be dissatisfied with any settlement offer, no matter how

appropriate, that takes place too early in the mediation process, if he or she feels it hasn't

been "earned" through sufficient struggle.

Another potential problem is that a person accustomed to a strengths or rights-based

discourse may perceive any expressed emotion or feeling as irrelevant or peripheral to the

process. Conversely, mediators must realize that facts and causation, while not

preeminent as they are in a legal context, are still relevant. If only emotions are

considered without acknowledging an important fact, such as the negligence of a third

party, all the parties' interests will not be fully understood.

Perhaps the most important consideration is developing an understanding of society's

inherent distrust of non-visual storytelling. Mediators must be able to bridge the gap

between such preconceptions and the reality of what mediation storytelling aims to

accomplish. When asked the common question, "How will the mediator know that he/she

is lying," a pat response that "this is not relevant here" will do little to gain trust or

respect for the process. But an explanation of why it may be important to recognize why



27

the other person may be lying, and of the consequences on the client's perception of their

story, may assist clients to participate in the process in a more productive way.

In this respect, is incumbent upon mediators to recognize the deep unease with which

many people regard language-based discourse, and be ready to respond to the

preconception that "Lies are the ultimate risk of storytelling as method. ''Sz Understanding

how a possible untruth threatens to do more damage to a fact-based paradigm, for

instance, than it does to a non-linear narrative, requires practitioners to be aware of the

more fundamental differences between these storytelling processes.

Mediators must also be careful not to help convert mediations into de facto adjudications

through coercing parties' interests into legal storytelling paradigms, as I have discussed.

Certain tactics aimed at dislodging positional thinking and encouraging negotiation, such

as discussing possible judicial outcomes, in essence extradite the "story" to an inevitable

(and "obligatory") conclusion. Such techniques must be utilized carefully to ensure that

reality checking does not mean determining the reality of the conflict.

Without understanding these different storytelling structures, we risk unconsciously

"bending" and "flattening" people's most personal concerns and interests into yet another

narrative scheme that can't accommodate them. This will undermine public faith in the

integrity of the mediation process at a time when it is needed most. It will reaffirm the

need for lawyers to "translate" every dispute, rather than developing more organic

methods of resolving certain kinds of conflict.
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In this respect, mediation can serve as the narrative antithesis of the role of the judicial

process. If one of the implicit functions of the justice system is to "own" conflict for the

sake of the public good, as ADR critics such as Fiss and Nader have suggested, 53 then

mediation allows for the greater opportunity for people to take control over their own

stories of conflict and how these are expressed.

There is no question that litigation and the judicial process have an essential public role

to play in our society in resolving disputes. Mediation and other ADR mechanisms must

be scrutinized carefully if they are to be taken seriously by, and supported through,

traditional legal culture.

But we must also be careful with the ways in which we characterize our commitment to

the litigation process. There is enormous danger in describing the public function of law

as "using state power to bring reality closer to our chosen ideals," as Nader has stated,

echoing Fiss's earlier arguments. 54 It is precisely this coercive narrative process that leads

to the kind of erosion of the justice system's legitimacy that Sherwin discusses in When

Law Goes Pop. 55 Forcing "reality" to fit into a symbolic paradigm - this story is "about"

X: presumes that we clearly recognize the same ideals. Yet judicial ideals, after all, are

frequently as elusive and oversimplified as those in films. Just as films must distort the

truth of a story to become resonant with symbolic meaning (John Nash must represent the

sz Catherine A. MacKinnon, "Law's Stories as Reality and Politics," in Law's Stories, supra note 4 at 232.
s3See Owen Fiss, "Against Settlement," 93 Yale Law Journal 1073 at 1085; Nader, supra note 32 at 281.
54Nader, supra note 32 at 281.
ss Sher_vin, supra note 5 at 5.
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noble,troubled manwho canlearnto love,whichwecanall easilyunderstand,rather

thana fallible, conflictedgeniusstrugglingwith a severementaldisorder,whichwecan

not), somustadjudicativeprocesses,if we follow NaderandFiss' logic. Butjudicial

idealsshift only slightly lessoftenthanculturalones.Only two decadesago,our idealof

"equality" accordingto theSupremeCourtof Canadameantthata legislativeregimethat

effectivelydiscriminatedagainstwomenbasedonpregnancywasacceptablebecause

suchinequalitywascreatedby "nature.''56

While mediatedresolutionshaveoftendrawncriticism anddistrust,57suchresponsesare

frequentlybasedonassumptionsaboutthepublic interestthat arenotalwayssupported

by thereal-lifeneedsof individuals.As Menkel-Meadowargues,negotiationin a

settlementprocessis notunprincipledor undemocratic,but oftenamorejust and

equitableresult.In herview, settlementofferstheopportunityto craft solutionsthatare

notmerecompromises,but rather,"greaterexpressionof thevarietyof remedial

possibilitiesin apostmodemworld.''58In essence,this is anargumentthatexplicitly

movesmediationawayfrom binary,rule-basedlegalprocessesandtheexpectationsof

cinema,andtowardsthetoleranceof ambiguityandmultiple resolutionsfoundin

novelisticstorytelling.Menkel-Meadowcorrectlyunderstandsthedifferencesbetween

whatsheterms"settlementfacts"and"adjudicativefacts,"andhow theseare,in essence,

componentsof differenttypesof storytelling.59

56Bliss v. Attorney General of Canada (1978) 92 D.L.R. (3d) 417 at 422.
57See e.g. Luban, supra note 20; Fiss, supra note 53; Nader, supra note 32.
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IfADR andmediationareto bringaboutafundamental"shift" in howwe asasociety

dealwith conflict, thenwemustbeginto paycloseattentionto thewaysin which

participantsin suchprocesses_ to havetheir storiestold, andheard.In a culturethat

privilegesvisualnarratives,andwhichoftendistrustslanguage-basedstorytelling,it is

essentialthatweunderstandtheassumptionsaboutnarrativethatpartiesmaybringto

alternativedisputeresolutionprocesses.Peoplemayleavetheir legalbaggagebehind,but

theyneverlosetheir expectations.

Thewaywe tell storiesgoesto thevery heartour lives.It shapesourperceptionsof what

isright andwrongmorepowerfullythananyjudicial decisionwill everdo.But asany

mediatorknows,individualhumanstoriesarealsomoreopento changeandevolution

thanarenarrativeparadigms.Mediatorsmustbecarefulnot to "rewrite" people's

conflictsfor the"big screen"of litigation,andinsteadallowpartiesto maketheir own

determinationsof whattheir storiesmeanwhenjuxtaposedagainstthoseof others.In

recognizingthis, wemustbeginto realizethatjusticedoesnotalwaysrequirea

translation- in fact, in manycases,it requiresthatwejust listen, and allow for response,

instead.

58Menkel-Meadow supra note 48 at 2674-77. See also Julie McFarlane's discussion of"value-added"
outcomes in Dispute Resolution. Readings and Case Studies (Toronto: Emond Montgomery, 1999) at 596-
97.
59Menkel-Meadow, ibid. at 2685.


