
 

 

 

 

 

 

 

 

 
ONLINE DISPUTE RESOLUTION SYSTEMS:  Exploring E-Commerce and E-Securities 
 
 
Jagruti Chauhan, Faculty of Law, University of Windsor

 1



             One of the most rapidly growing activities in today’s society is the use of the Internet in 

everyday life.  Technology has created a Brave New World called “cyberspace”.  There are various 

types of activities ranging from simple to complex that go on in cyberspace, from keeping in touch 

with distant friends and family to international business transactions. Along with this new technology 

comes the inevitability of disputes among the participating parties. This new environment requires 

some mechanism(s) for dealing with online disputes in cyberspace. A solution that is gaining  

prevalence in the online environment is the use of various types of Online Dispute Resolution Systems 

(ODRSs). The use of ODRSs in cyberspace combats some of the more common hurdles that present 

themselves when dealing with conflicts over the Internet, such as issues surrounding jurisdiction, 

liability and privacy. 

Firstly, this paper will look at current theoretical developments in online dispute resolution 

(ODR). Secondly, the relationship between ODR and e-commerce will be evaluated; three fictional 

scenarios will be illustrated and various types of ODRSs will be applied. Moreover, each scenario will 

include discussions of the advantages and disadvantages of ODR. Finally, in an effort to further 

expand the application of ODR to various on-line disputes, the use of ODR for online securities 

transactions will be evaluated. Here, a common ODRS will be applied to an already adjudicated 

dispute in an attempt to examine and compare whether ODR would be a better alternative to online 

disputes arising in the area of securities. This paper will argue that while there may be some 

disadvantages to ODR, the use of an ODRS is the best available solution for resolving disputes in 

cyberspace. 

 

THEORY SURROUNDING ODR 

Ethan Katsh and Janet Rifkin are emerging leaders in the area of ODR. Both have written 

numerous articles and have recently published a book called Online Dispute Resolution: Resolving 
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conflicts in cyberspace.1 In Online Dispute Resolution, Katsh and Rifkin dedicate a chapter to 

“Understanding the ODR Process”. While conducting research for this paper, their discussion of 

“Understanding the ODR Process” was the only source that came close to any theoretical evaluation of 

online dispute resolution. 

Katsh and Rifkin discuss what they believe must be the three fundamental features of any ODR 

system: convenience, trust and expertise.2 According to the authors, “the relationship between the 

three factors of convenience, trust and expertise can be compared to the relationship between three 

sides of a triangle…the length of each side represents how high a level of the factor is present.”3 It is 

important to note that the three factors are not mutually exclusive; in other words, “if the level of one 

of the factors is changed, the level of some other factor may be affected.”4 

individ

ill be delivered and about whether or not what the site is saying about itself can be 

believe

The convenience element includes logistics and financial factors, which affect access to and 

participation in the process.5 The threshold level for convenience, according to Katsh and Rifkin, is the 

lowest common denominator; hence, the lowest level of sophistication by an anticipated user must be 

adhered to for the system to work.6 However, an individual without Internet access would not meet 

this or any other threshold for convenience, therefore rendering the ODRS ineffective for these 

uals. 

The element of trust generally deals with the amount of risk the user feels in using the system 

or site. To summarize, Katsh and Rifkin state that trust comes from information provided by the 

ODRS’s website and the reputation of the ODRS.7 Therefore, trust is “about whether what is being 

promised w

d.”8 

The expertise element “requires an interactive informational process, where the website 

receives information from a user, processes it in some way, provides some analysis and results to the 
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user, an

pute 

d value of this fourth party needs to be understood and 

cognized.”12 Overall, the presence of technology in ODR becomes an essential aspect of the entire 

 

ional level. According to the Canadian 

Interne

d perhaps then begins the process again.”9 Therefore, expertise is concerned with whether the 

site has the resources and skill to successfully resolve the problem. 

Beyond their discussion about the process of ODR, Katsh and Rifkin also discuss another key 

theoretical concept known as the “fourth party”—the critical role of technology.10  A more traditional 

Alternative Dispute Resolution System (ADRS) is commonly known to have three sides: the two 

conflicting sides and a neutral party. Since ODR exists in cyberspace, the use of technology, which is 

the factor that connects one to cyberspace, becomes an inherent party to the process of dis

resolution and is thus the fourth party. According to Online Dispute Resolution, the third and the fourth 

parties interact with each other, which affects many other parts of the dispute resolution process.11 

The role of the fourth party varies in different contexts, as does the role of the third party. Katsh and 

Rifkin state that the fourth party can “in different circumstances, be more or less relied upon and be 

more or less influential, but the role, nature, an

re

process that must be theoretically recognized. 

THE RELATIONSHIP BETWEEN ODR AND E-COMMERCE 

Cyberspace contains an electronic marketplace that generates a wide range of transactions, such 

as business-to-consumer transactions, individual-to-individual transactions and business-to-business 

transactions, all of which can occur on a local and/or an internat

t Commerce Statistics, Canadian e-commerce had a value of US $5.5 billion dollars in 1999, 

and the number is expected to rise to US $70 billion by 2003.13 

ODRSs have become prevalent in the resolution of e-commerce disputes.14 In fact, The Asia 

Pacific Economic Cooperation15 (APEC), the European Commission16 (EC), and the Better Business 

Bureau17 (BBB) have all recognized and supported the development of ODRS programs to resolve 
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online disputes in consumer transactions around the world. In fact, all of the groups mentioned are 

“working to promote fairness and effectiveness by developing codes of conduct for online ADR.”18  In 

addition to governmental support, “various e-commerce providers describe ODR alternatively as part 

of an o

ODRSs will be applied. Various disadvantages and advantages will be outlined throughout the 

applica

hase; however, both parties cannot agree on 

the pric

within three percent of each other the claim is settled for the median amount, after which the parties are 

rganization’s customer service strategy, a means to establish consumer trust in e-commerce, and 

as a product/service they could market.”19 

In order to illustrate how ODRSs work and to discuss the advantages and disadvantages of such 

systems, this paper will present three fictitious e-commerce dispute scenarios in which three different 

types of 

tion of the systems to the situations and a greater understanding of how ODRSs operate will be 

gained. 

In scenario one, Jane lives in Toronto and wants to buy a home in Vancouver.  Jane decides to 

check out the real estate market online through local Vancouver newspaper websites and accesses the 

Internet at her local library. Jane sees a house that she likes and contacts the vendor, Kim, via e-mail. 

Jane is very interested in the house and is willing to purc

e and as a result the transaction is put on hold. The only issue left to be settled is the price of 

the house. What solutions are available to Jane and Kim? 

One solution that is available to both parties is the use of a “blind-bidding” model that is 

available over the Internet. Blind bidding systems “allow parties in a dispute to submit settlement 

offers to a computer and if the offers are within a certain range of each other the parties agree to settle 

and split the difference.”20 A common electronic settlement negotiation system is Cybersettle.21  

Cybersettle is a “completely automated on-line system designed to facilitate settlement of disputes for 

an amount of money.”22  On Cybersettle each party would enter three figures constituting offers in 

differing amounts. The amounts entered are automatically compared, and if any of the amounts are 
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notified of the settlement.23 If a settlement is not achieved, the parties’ offers are not disclosed to one 

another and there is no fee for the use of the system. For this ODRS, the fee is tied to the dollar value 

of the s

 

enter th

hrough other sources such as a friend or at work, the accessibility problem will be 

diminis

 not anticipate what he would do if something went wrong.  What solutions are 

availab

ettlement.24 

One of the largest benefits of this system is that there is no need for a third party to settle the 

dispute since the system is automated. According to Monique Conrod, the author of Automated ADR, 

“the system is completely impartial, and the decision-making essentially remains with the disputants, 

all of which adds up to a happier customer.”25  Therefore, for fact scenario one, both Jane and Kim can

e amount that each wants and Cybersettle will automatically try to help them negotiate a price. 

However, a potential downside to using an ODRS can be the lack of accessibility. ODRSs 

require parties to own a computer, sufficient software and hardware, and some sort of account for 

online communication.26 Since Jane accessed the Internet at her local library, she is limited in her 

access to the Internet by library hours or time limits. The issue here is one of owning versus access; not 

owning a computer and only being able to access the Internet infrequently may cause a problem of 

convenience.27  However, with the prevalent use of computers in today’s society and the expanding 

availability of computers for public use, this argument appears to be weak. Therefore, if Jane is able to 

access the Internet t

hed for her. 

Fact scenario two is an on-line bidding situation. Joe lives in Italy and is selling computer 

software on eBay.28 Mark, who lives in Canada, placed a bid to buy the software and won the bid at 

$110US. However, when Mark tried to install the software, he could not find a viable registration 

number. Mark did

le to him? 

Mark could try to take some type of legal action against Joe. However, knowing that Joe lives 

in Italy, there is the issue of jurisdiction and issues surrounding conflict of laws. In fact, one of the 
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biggest problems with disputes over the Internet is the application of jurisdiction. Veijo Heiskanen, the 

author of the article Dispute Resolution in International Electronic Commerce, states that 

“international consumer transactions entered via the Internet lack a natural geographical centre of 

gravity—there is no identifiable “place” where the contract was entered into—there is no factual 

ground that would allow the allocation of jurisdiction in an objective manner.”29 Heiskanen goes on to 

state that “the complications relating to regulatory and judicial jurisdiction create a substantial risk of 

conflic

nd Joe went to an ODRS to resolve their dispute they would avoid the 

issue of

 that ODRSs might be the solution for 

dispute

t of laws and uncertainty about the law applicable in international e-commerce.”30 

Using an ODRS in cyberspace entirely avoids the issue of jurisdiction, making this one of the 

biggest advantage of ODRSs. This is not to say that current general rules of the court could not be 

manipulated to address issues that arise in cyberspace; however, no court has established clear rules for 

finding personal jurisdiction in online transaction cases.31 In using an ODRS, parties voluntarily 

resolve their disputes on their own terms, thus formal legal principles are not necessary. According to 

the article Shaping New Legal Frontiers: Dispute Resolution for the Internet,  “not only could ODRS 

resolve international disputes, it will also reduce the burden of both national and foreign court systems 

as well.”32  Therefore, if Mark a

 jurisdiction altogether. 

There have been attempts made by territorial jurisdictions to regulate the Internet; however 

they have had limited success “largely because it is impossible for them to control the information 

which comes across Cyberspace from other territorial states or nations.”33 In fact, some have suggested 

that in the global environment, artificial jurisdictions will hinder the flow of information on a global 

basis.34  This information lends further support to the proposition

s that arise in international transactions over the Internet. 

Luckily for Mark, eBay has a dispute-resolving partner called SquareTrade. eBay customers 

may take action to resolve their differences through this particular ODRS. SquareTrade has a two-stage 
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process: first, the parties try to directly resolve the dispute using SquareTrade’s “direct negotiation” 

software, so no third party is involved. Second, if this direct negotiation fails to resolve the dispute, 

then a S

 allows disputes to be settled 

quickly

em the flexibility to 

handle 

 as simple as providing each party with the opportunity to tell his or her story 

to a neutral third party. 

quareTrade mediator will be assigned to help settle the dispute. 35 

Another advantage to ODRSs is flexibility, namely convenience and asynchronous 

communication. It is more convenient for a party to sit at home and settle the matter rather than 

travelling great distances to resolve a dispute.36 Another factor of convenience is that ODRSs are 

available 24 hours, 7 days a week, because the system is online.37 This

 as opposed to the more lengthy time in the average court case.38 

Asynchronous communication means that “participants can communicate in a meaningful way 

with each other without being connected to the internet at the same time.”39 This allows parties more 

time to think out their responses and to respond at their convenience, making the process very flexible. 

If a mediator is involved in the process, then “he or she has an opportunity to re-frame a response, 

remove hostile language and phrase the posting in a way the other party will understand and respond to 

better.”40 Since Mark and Joe live in different countries, using an ODRS gives th

the dispute according to their own lifestyles and time zone considerations. 

However, a disadvantage of a system like SquareTrade and other types of ODRSs is 

enforceability.41 If Mark and Joe come to an agreement, either party may become concerned with 

enforcing the agreement and become even more frustrated with the situation. Since there is no court 

system imposing a decision on the parties, and there is no entity overlooking the disputants to make 

sure that a resolution takes place, the onus is on the parties themselves. The authors of Alternative 

Dispute Resolution: What the Business Lawyer Needs to Know42 suggest that ODRSs need to reassure 

Internet users that they will have the equivalent of their “day in court” in order to enforce resolutions. 

This could be something
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Other disadvantages to a system like SquareTrade are privacy and/or security. While ODR, like 

ADR, is a private process compared to litigation, the privacy in an ODRS is threatened by technology 

itself.  For example, there is the issue of the physical records of the disputes and the parties printing the 

discussions they have and distributing them to others.43 There is also the issue of “hackers and other 

uninvited snoopers gaining access to sensitive mediation and/or negotiation sessions that are conducted 

online.”44 

The third scenario is between two businesses. A Paris-based antique dealer, Monique, has a 

website and subscribes to services from a Toronto-based ODRS called NovaForum.45 As a result of 

subscription, the antique dealer has a clause in her supply contracts noting that any disputes that arise 

are to be resolved using NovaForum. Monique attracts the attention of a New York-based antique store 

owned by Julie, and Monique begins shipping goods to the US. After some of the antiques arrived 

damaged, a dispute over the value of the antiques results. Because of the clause in the agreement, they 

are bound to take their dispute to NovaForum. 

NovaForum offers a hybrid med-arb program, meaning that parties begin with mediation then 

automatically proceed to arbitration if necessary.46 The mediators are mostly lawyers with generally 

ten years of experience practicing law, and two years of hands-on mediation/arbitration experience. 

The mediation takes place in a NovaForum Resolution Room, online, where all parties are present. The 

mediation process is completed in three business days, then moves on to arbitration, therefore 

“guaranteeing a resolution”.47 

The greatest advantage of an ODRS like NovaForum is procedural efficiency. Commercial 

disputes can get very complex, “involving numerous pesky procedural details that must all be agreed to 

prior to the commencement of actual meditation.”48  This procedural efficiency results in the speedy 

resolution of the dispute; if the dispute went to litigation, the same procedural issue would take much 
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longer to resolve. Considering that both Monique and Julie are business-persons, having the dispute 

resolved as soon as possible would be in both their best interests. 

Another advantage to handling Monique and Julie’s dispute through this ODRS is cost-

effectiveness. It would cost substantially less to resolve this dispute through NovaForum than if the 

parties attempted to resolve the dispute in either or both jurisdictions through the traditional court 

system.49 Also, an ODRS is more cost effective than traditional ADR because “travel charges, hotel 

and meal expenses, and other related costs associated with assembling individuals from different cities 

at neutral mediation centres can quickly mount up”50 and can be avoided by using ODR. Resolving the 

dispute through NovaForum will be easier on the pocketbooks of both Monique and Julie in contrast to 

any type of legal action or an ADR approach. 

However, there is a disadvantage to a system like NovaForum and other types of ODRSs: the 

lack of the human factor. Face-to-face contact is a relevant factor in resolving disputes through 

mediation and arbitration.51 E-mails and other asynchronous communication “may not carry the same 

emotionally-charged tones, thereby hindering the mediation process. Furthermore, because parties can 

not see each other, they will not be able to read those same emotional messages through body language 

as they could if they were in the some room together.”52 One solution to this problem is the use of 

video conferencing over the Internet, but this technology is still in its primary stages in relation to 

ODRSs.53 

 

APPLICATION OF ODRSs IN ELECTRONIC TRADE OF SECURITIES 

While electronic trade of securities (“e-securities”) is a rapidly growing sector of today’s 

society, this is one area where ODRSs are relatively non-existent. This last section of the paper will 

discuss an existing adjudicated Ontario court decision related to e-securities. The paper will then 
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compare the result of the adjudicated decision with the application of an ODRS to the same issue in an 

attempt to evaluate whether using ODR in the world of e-securities is beneficial. 

In Robet v. Versus Brokerage Services Inc. (c.o.b. E*Trade Canada),54 Versus was being 

charged with economic loss arising from negligent misstatements. The plaintiff was using the 

automated electronic trading service offered by Versus. Robet ordered the purchase of 3,000 shares of 

Vengold Inc. on 14 February 2000. The next day, due to a problem in the Versus system, Robet’s 

account showed 12,000 shares purchased. Robet attempted to rectify the problem himself by selling the 

shares. Versus recognized the problem and made a correction to the accounts affected at a later time; 

however, Versus made no effort to notify Robet of the problem or to inform him of the corrections 

made. As result of the corrections made by Versus to Robet’s account, there was a short sale of 9,000 

shares. On 17 February 2000 Robet realized what had happened and recorded a loss of $14,000 in his 

account. Robet refused to cover the short sale position and on 21 February 2000 Versus went into 

Robet’s account and purchased the necessary shares to cover the shortfall, an action which amounted 

to a total loss of $22,000 in Robet’s account. 

The Ontario Superior Court of Justice held that Versus was liable for Robet’s economic loss on 

the grounds that Robet was the victim of negligent misrepresentation. However, the Court stated that 

the Plaintiff had a duty to mitigate his losses on 17 February 2000. Therefore, Robet was awarded 

$14,220 minus the $6,540 (the loss created by the failure to cover the short sale after the 17th), plus 

pre-judgement interest and costs.55 

Had the parties in Robet accessed an ODRS like NovaForum, the results would have differed.  

The first advantage to applying a system like NovaForum would be its cost-effectiveness. Both parties 

probably spent considerable amounts of money on lawyers and litigation costs in Robet, which could 

have been avoided by using an ODRS. Moreover, Robet lived in France and carried on business in 

British Columbia, so there were travel expenses attached to having the litigation in Ontario. Using an 

 11



ODRS would have avoided such costs entirely, since the dispute could have been resolved from the 

country that Robet was residing in at the time. 

Another advantage to applying a system like NovaForum to disputes in e-securities is that 

parties still feel like they have had their “day in court”. Since NovaForum is a med-arb system, if 

mediation fails then a neutral party steps in to make the final decision for the disputants which can be 

contractually enforceable.56 Parties who want a “day in court” are more likely to feel vindicated as 

well. 

Also, the time from the beginning of the dispute to its resolution in court was over one year. If 

the parties had used NovaForum, the dispute would have been resolved within a couple of weeks. 

Having the dispute resolved earlier would have allowed the parties to go back to their ordinary course 

of business much sooner and would have avoided the drawn out process of litigation. 

The biggest advantage to using a system like NovaForum in e-securities is that it also allows 

other issues to be resolved. In Robet, the court failed to address what Versus should do if such 

technical problems re-appeared. By using an ODRS, there could have been some concessions or 

promises made regarding the improvement of technological support on the part of Versus to customers 

like Robet. 

A problem that may arise in trying to use an ODRS in e-securities is getting both parties to 

agree to use the system to begin with, since the ODR process is voluntary. Versus is a big corporation; 

it may have the resources and the desire to go to litigation. Trying to convince them to go to an ODRS 

may pose a problem. However, cost-effectiveness may mitigate the voluntary factor, since corporations 

are also concerned about the bottom line. 

Another problem in trying to use an ODRS in e-securities disputes is the role of securities 

commission(s). Securities are highly regulated in our society; moreover, each province has its own 

commission. Some (or all) of the commissions may be opposed to the use of ODR because the process 
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is private, and they would not know or have control over what is going on “behind closed doors.” 

Intensive regulation of securities ensures that everything is plain, true, and disclosed. Even if the 

matter was related to a contractual issue between the parties, the securities commission(s) may reject 

the use of an ODRS due to the secrecy of the process and potential violations of securities law 

principles. 

Based on the above analysis, while there may be some concerns about the role of  securities  

commission(s) in ODR, the overall analysis indicates that ODRSs would be beneficial to e-securities 

disputes because they resolve disputes quickly, cheaply, and easily.  There may be a need to create a 

different type of ODRS that addresses the interests and concerns that securities commission(s) may 

have with regard to the private nature of ODR.57 

 

CONCLUSION 

In conclusion, six important points must be made.  First, the use of the Internet in at all levels 

of everyday life is rapidly becoming a global reality. Second, with the new use of technology comes 

new problems that must be resolved – either with existing solutions or with creative, new solutions. 

Third, the judicial system does not adequately address the unique issues  surrounding Internet 

transactions, such as jurisdiction. Fourth, e-commerce, both on an individual and commercial level, has 

turned to various ODRSs in order to resolve disputes in a tailored manner. Fifth, e-securities may also 

use ODRSs to resolve disputes that occur as a result of on-line transactions. And finally, the flexibility 

of ODR will enable the creation of an ODRS that specializes in dealing with on-line e-securities 

transactional problems. By expanding the application and reach of ODRSs to other areas of society, we 

are creating another tool for conflict resolution. ODRSs, as implemented in e-commerce, should be 

included in to the e-securities toolbox for resolving problems. 
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